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Plaintiff does not dispute in her response to our petition 
for rehearing that no issue of proxy statement disclosure 
was alleged in the complaint, specified in the pre trial order 


or tried in the Distriet Court. 


As we note in our petition, plaintiff's counsel erted 


in his opening statement at the trial that 


The issue here is really a single issue, thi 


failure of the Fund to reeapture a portion ol thi 


COMMMLSSIOLS O1 portlolo transactions, as App, 


aon Os 


Plaintiff seeks to avoid her counsel’s assertion at the trial 


by arguing that disclosure was “integrally related” to 
plaintiff’s other claims. The relationship is non-existent 
rather than “integral.” The alleged illegality of the di- 
reetors’ decision that recapture was not in the best interests 
of the Fund poses entirely different questions from whether 
a possibility of reeapture should be disclosed in Fund proxy 
materials. In any event, it is indisputable that the dis- 
closure issue (no matter whether integrally related to plain- 
tiff’s other claims or wholly unrelated) was not properly 
raised or tried in the District Court. 


There is no substance to plaintiff’s assurances (p. 6) that 
because recapture is no longer a viable technique, the 
panel’s decision will have little impact on the mutual fund 
industry and will not trigger a new wave of mutual fund 
litigation in the federal courts. Plaintiff apparently reads 
the panel’s decision as specifically limited to non-diselesure 
of the possibility of recapture during those years in which 
recapture was possible. 


» sure the Court that members of the bar who 
coneern themselves with proxy statement ‘isclosure do 
not read the opinion so narrowly. Certainly the Investment 
Company Institute does not consider the panel’s opinion to 
be so inconsequential as plainff now argues it to be. 


The panel’s reasoning and holding was that sinee econ- 
flicts of interest are pervasive in the mutual fund industry, 
alternatives to important board decisions should be dis- 
closed in Fund proxy statements. Quite obviously, recapture 
was not ¢he most important question ever considered by 
mutual fund directors. If disclosure of rejected alternatives 
was required here, there are necessarily many, many other 
important board decisions which likewise require the dis- 


closure of rejected alternatives. 


Plaintiff asserts (p. 6) that 


“Commencing with the Moses decision in June 1971, 
mutual funds did begin to disclose in their proxy 
statements (a) the possibility of reeapture and (b) 
the determination of the fund’s board with respect 
to recapture.” 
We represent to the Court that plaintiff’s assertion is in- 
correct and we reiterate here the offer of proof we made in 
our petition fur rehearing: During the years 1967 through 
1971, most mutual funds rejected recapture as not in their 
best interests. Almost without exception, no fund which 
rejected recapture has ever disclosed the reasons for that 
decision or that recapture was available. 


Plaintiff argues that the guidelines published by the 
Securities and Exchange Commission for prospectus dis- 
closure have no bearing upon the disclosures required in 
proxy statements. We submit that appraisal of the quality 
and integrity of Fund management is no less important to 
a prospective purchaser of Fund shares than it is to an 
existing shareh Ider who is asked to vote upon a manage- 
ment contract. In any event, notwithstanding technical or 
functional differences between prospectuses and proxy 
statements, the Commissicn’s disclosure guidelines for 


Fund prospectuses are at least persuasive authority that 


a fund’s failure to pursue recapture is not material to Fund 
shareiiolders and is not required to be disclosed in Fund 
proxy statements. 


CONCLUSION 


The panel erred in holding that Fund proxy statements 


for the years 1967 through 1971 were false and misleading 


for failing to disclose the possibility of recapture which 
un independent board of directors had properly rejected 
in the independent exereise of business judgment as not 
‘1 the best interests of the Fund. The Fund directors 
having rejected reecaptury, disclosure of the rejected »1- 
ternative was not material. Accordingly, the petition for 
rehearing should be granted and, on rehearing, the judg- 
ment of the Distriet Court dismissing the complaint should 
be affirmed. Alternatively, any question of the adequacy 
of the Fund's proxy statements should be remanded to the 
District Court for trial. 
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Cromwell, attorneys for Defendants-Appellees F. Eberstadt 
& Co., Inc., F. Eberstadt & Co., Managers and Distributors, 
Inc. and Robert G. Zeller; that on the 17th day of May, 1977 
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maintained by the United States Government at 48 Wall Street, 
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